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UNITED STATES DISTRICT COURT 

MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 

 

 

UNITED STATES OF AMERICA 

 v. 

NOOR ZAHI SALMAN, 

Defendant. 

 

CASE NO. 6:17-cr-00018-ORL-40KRS 
 

 

 

DEFENDANT’S DAUBERT MOTION TO PRECLUDE EXPERT TESTIMONY OF WILLIAM BRANIFF1  

 Defendant, Noor Zahi Salman, moves this Court to preclude or limit the testimony of the 

Government’s expert, William Braniff, under Daubert v. Merrell Dow Pharmaceuticals, Inc., 526 

U.S. 579 (1993) and Kumho Tire Co. v. Carmichael, 526 U.S. at 152 (1999); and rules 702, 401, 

402, and 403 of the Federal Rules of Evidence. Defendant respectfully requests a Daubert hearing 

to determine the admissibility of Mr. Braniff’s testimony.2 

Summary of the Argument 

The Government bears the burden of establishing the reliability of Mr. Braniff’s testimony. 

At present, the Government has not met that burden because its expert report does not set forth 

Mr. Braniff’s particular experience with regards to the subject areas of his testimony and does not 

contain an explanation of the methodology utilized in developing his testimony. Additionally, the 

proffered testimony is only marginally, if at all, relevant to Salman’s knowledge of Mateen’s intent 

to provide material support to ISIS by conducting an attack, or to Salman’s intent to aid and abet 

Mateen. To the extent his testimony is relevant to Salman’s knowledge or to Mateen’s provision 

                                                           
1 While this motion requests to exclude Mr. Braniff’s testimony under Rule 403, as well as Daubert 

and Rule 702, the Defense still intends to file an omnibus motion in limine before the November 

13, 2017 deadline.  
2 The Defense anticipates this hearing will be no more than two hours. 
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of material support to ISIS, it is substantially more unfairly prejudicial than probative. Finally, Mr. 

Braniff’s testimony is not strong evidence of Mateen’s intent to provide material support and its 

value is substantially outweighed by the tendency to confuse the jury and its potential for undue 

prejudice. For these reasons, this Court should preclude Mr. Braniff’s testimony under Rules 401, 

402, 403, and 702 of the Federal Rules of Evidence.   

The Government’s Expert Report 

 The Government’s expert disclosure for William Braniff does not state that Mr. Braniff 

will provide any particular opinion. Instead, Mr. Braniff will “testify as an expert witness regarding 

certain terrorist organizations and leaders, written and recorded materials from those organizations 

and leaders, and terminology, as necessary to explain statements by Omar Mateen as well as items 

found on [Mateen’s] electronic devices.” Government’s Expert Disclosure Letter Excerpts, at-

tached as Ex. 1.3 The Government indicates that Mr. Braniff may also testify about the following 

topics:  

• Organizations: Islamic State of Iraq and the Levant, ISIL, Islamic State, ISIS and associ-

ated individuals 

 

• Individuals: Anwar al-Awlaki, Ibn Taymiyyah and Ibn Qayyim, Nidal Hassan, Tsarnaev 

Brothers, and Moner Abusalha 

 

• Events: the terrorist attacks in Paris, France, on November 13, 2015; and the San Bernar-

dino terrorist attack. 

 

Ex. 1. The Government concludes by saying that these are just “some of the topics that Mr. Braniff 

may address.” Ex. 1.  

Mr. Braniff’s curriculum vitae indicates that he has training and experience regarding ter-

rorist organizations, in particular al-Qaida. Ex. 1. 

                                                           
3 The Defense has redacted Mr. Braniff’s personal information and information about experts not 

relevant to this motion. 
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Arguments and Authorities 

Under Rule 702 of the Federal Rules of Evidence, “expert testimony must be both reliable 

and relevant.” Umana-Fowler v. NCL (Bah.) Ltd., 49 F. Supp. 3d 1120, 1121 (S.D. Fla. 2014) 

(citing United States v. Frazier, 387 F.3d 1244, 1260 (11th Cir. 2004)). The party offering the 

evidence has the burden to show that: 1) the expert is qualified due to having knowledge, skill, 

experience, training or education in the field of said testimony; 2) such testimony will assist the 

trier of fact to understand evidence or determine a fact in issue; 3) the testimony is based on suffi-

cient facts or data; 4) the testimony is the product of reliable principles and methods; and, 5) the 

witness reliably applies the principles and methods to the facts of the case. FED. R. EVID. 702; FED. 

R. EVID. 104(a); see also Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579, 588 (1993). 

This Court’s “gatekeeping” responsibility under Daubert cannot be overstated. Frazier, 

387 F.3d at 1260. As the Supreme Court framed it in Kumho Tire, “[T]he objective of that require-

ment is to ensure the reliability and relevancy of expert testimony. It is to make certain that an 

expert, whether basing testimony upon professional studies or personal experience, employs in the 

courtroom the same level of intellectual rigor that characterizes the practice of an expert in the 

relevant field.” Kumho Tire Co. v. Carmichael, 526 U.S. at 152 (1999). The question of whether 

an expert’s testimony is reliable depends on the facts and circumstances of the particular case. Id. 

at 158. The party offering the expert testimony bears the burden of establishing reliability and 

helpfulness. Frazier, 387 F.3d at 1260. 

Expert testimony “can be both powerful and quite misleading because of the difficulty in 

evaluating it.” Daubert, 509 U.S. at 595 (quoting Jack B. Weinstein, Rule 702 of the Federal Rules 

of Evidence is Sound; It Should Not Be Amended, 138 F.R.D. 631, 632 (1991)). “Indeed, no other 

kind of witness is free to opine about a complicated matter without any firsthand knowledge of the 
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facts in the case, and based upon otherwise inadmissible hearsay if the facts or data are ‘of a type 

reasonably relied upon by experts in the particular field in forming opinions or inferences upon 

the subject.’” Frazier, 387 F.3d at 1260 (citing FED. R. EVID. 703). 

An expert opinion should be excluded if it’s not “helpful” to the jury. An opinion is not 

helpful to the jury if the average layperson is “capable of understanding an issue without the aid 

of an expert.” United States v. Navedo-Ramirez, 781 F.3d 563, 568 (1st Cir. 2015) (citing United 

States v. Salimonu, 182 F.3d 63, 74 (1st Cir. 1999)) (affirming district court’s exclusion of expert 

testimony regarding battered woman syndrome and duress in part because threats defendant re-

ceived were such that that “any person could readily appreciate their impact” unaided by expert 

testimony). “Because of the powerful and potentially misleading effect of expert evidence, . . . 

sometimes expert opinions that otherwise meet the admissibility requirements may still be ex-

cluded by applying Rule 403.”  Frazier, 387 F.3d at 1263. “The judge in weighing possible preju-

dice against probative force under Rule 403 . . . exercises more control over experts than over lay 

witnesses.” Id. (internal quotation omitted); see also United States v. Stevens, 935 F.2d 1380, 1399 

(3d Cir. 1991). 

I. This Court should exclude Mr. Braniff’s expert testimony under Rule 702, because 

the Government has not established that his methodology or experience is reliable to 

establish his particular opinions. 

 

 The Government has not established that Mr. Braniff’s methodology or experience is reli-

able as applied to his particular opinions in this case.  Although his curriculum vitae shows that he 

has specialized knowledge regarding terrorism in general, the Government does disclose the spe-

cific opinions he will give or show how these particular opinions are supported by his experience 

or methodology.  
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 The Government’s expert disclosure states that “[t]he basis for [Mr. Braniff’s] testimony 

will be [his] expertise regarding terrorism as it relates to the global jihadist movement, as evi-

denced by his curriculum vitae.” Ex. 1. Mr. Braniff’s curriculum vitae, however is insufficient to 

establish that he possess particularized knowledge on all the proffered topics. Nor does the curric-

ulum vitae show how his methodology informs his particular opinions in this case. Because the 

Government’s disclosure lists the topics Mr. Braniff will testify about but not his opinions, it is 

impossible to determine whether his opinions are supported by his methodology. 

 Based on the Government’s expert disclosure, Mr. Braniff’s testimony is insufficient under 

Daubert and Kumho Tire. As Judge Williams has observed, an “expert cannot rely on ‘experience’ 

without explaining in detail how the experience and other materials consulted support the opinion 

rendered.” Umana-Fowler, 49 F. Supp. 3d at 1122. “Because the Court’s ‘gatekeeping function 

requires more than simply taking the expert’s word for it,’ the burden is on the party offering the 

expert testifying based on experience ‘to explain how that experience led to the conclusion he 

reached, why that experience was a sufficient basis for the opinion, and just how that experience 

was reliably applied to the facts of the case.’” Id. (quoting Frazier, 387 F.3d at 1261).  

The Government has not explained in its expert disclosure how Mr. Braniff’s experience 

led to the conclusions he reached, why his experience was a sufficient basis for these opinions, or 

how he applied his experience to reach his conclusions. In the absence of a showing of particular-

ized knowledge and a reliable method underlying his testimony, this court should preclude Mr. 

Braniff’s testimony.  
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II. This Court should exclude or limit Mr. Braniff’s testimony under 401, 402, 403, and 

702, because, to the extent it’s relevant at all, it is substantially more unfairly preju-

dicial than probative. 

 

A. The bulk of Mr. Braniff’s testimony is not relevant to the principle issues at 

trial, Salman’s knowledge of Mateen’s plans and her intent to aid them.  

 

Evidence must be relevant before it is admissible. United States v. Gomez, 763 F.3d 845, 

853 (7th Cir. 2014) (“All evidentiary questions begin with Rule 402, which contains the general 

principle that ‘[r]elevant evidence is admissible’ and ‘[i]rrelevant evidence is not.’”). Relevant 

evidence, as defined by Rule 401 of the Federal Rules of evidence, is any evidence that “has a 

tendency to make a fact of consequence more or less probable.” United States v. Richards, 719 

F.3d 746, 760-761, (7th Cir. 2013); see also Gomez, 763 F.3d at 853 (“Rule 401 defines relevant 

evidence as that which is both probative (having ‘any tendency to make a fact more or less probable 

than it would be without the evidence’) and material (the fact must be ‘of consequence in deter-

mining the action’).”). 

 Mr. Braniff’s proffered testimony regarding terrorist organizations is not relevant to Sal-

man’s knowledge of Mateen’s plan or to her alleged intent to aid and abet him. The discovery 

produced by the Government does not show that Salman accessed any extremist content on any of 

her personal devices. During the California bond hearing, the court asked United States Assistant 

Attorney General Sara Sweeney: “Is there any evidence the government has that Salman herself . 

. . has pledged allegiance to the Islamic State or that there’s something . . . more specific about the 

. . . the situation that poses more specific danger?” Ms. Sweeney responded, “No, Your Honor. . . 

. Nothing like that.” February 1, 2017, Hearing before Magistrate Judge Donna Ryu, attached as 

Ex. 2, at 17. Later, Ms. Sweeney alluded to “the fact that Salman is not radical” and stated, “I can’t 

proffer to [the court] here that [Salman] is an Islamic extremist or anything like that.” Id. at 47-48. 

The California court summarized: “The government conceded that Salman has no connection to 
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the Islamic State and has not exhibited any extremist views.” March 1, 2017, Hearing before Mag-

istrate Judge Donna Ryu, attached as Ex. 3, at 42. The Government did not object to this charac-

terization.  

Discovery produced by the Government goes further, indicating that Salman disapproves 

of ISIS. On January 10, 2015, she posted on Facebook: “I don’t consider the people that do terrorist 

attacks muslim ..Islam is a peaceful and beautiful religion if followed right...Sure we have tempers 

sometimes we are loud, curse or throw a shoe but never has a bomb been dropped in my parents 

home only the ‘F’ bomb when things got crazy.” Excerpts from Salman’s Facebook, attached as 

Ex. 4.4 On February 4, 2015, Salman commented on a Facebook post apparently about the Jorda-

nian pilot burned to death by ISIS: “i felt so bad for him it pissed me off these isis people aren’t 

muslim to me!” Id. Finally, on February 7, 2015, Salman posted an article on Facebook about 

Jordan retaliating against ISIS for executing the Jordanian pilot. The article—entitled Jordan Un-

leashes Wrath on ISIS: ‘This is Just the Beginning’—noted that Jordanian Foreign Minister Nasser 

Judeh “vowed to destroy ISIS.”5 Salman commented: “Isis messed with the wrong people i’m 

proud of jordan they aren’t all talk and pose for pictures unlike some people a leader takes action!!” 

Ex. 4. These are the only references to ISIS the Defense has found on Salman’s social media or on 

her personal devices. 

 Similarly, Mr. Braniff’s proffered testimony regarding extremist individuals is not relevant 

to Salman’s knowledge of Mateen’s plan or to her alleged intent to aid and abet him. There is no 

evidence that Salman knew that Mateen watched Anwar Al-Awlaki, or researched Ibn Taymiyyah, 

Ibn Qayyim, Nidal Hassan, the Tsarnaev Brothers, Moner Abusalha, or the November 2015 Paris 

                                                           
4 Names have been redacted to protect the privacy of individuals not related to this case. 
5 Greg Botelho & Jomana Karadsheh, Jordan Unleashes Wrath on ISIS: ‘This is Just the Begin-

ning’, CNN (Feb. 6, 2015), https://goo.gl/Ppw6qJ. 
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terrorist attacks. There is also no evidence that she saw Mateen looking at anything on his phone 

or that she saw Mateen’s Facebook posts on the night of the attack. Because it is undisputed that 

Salman is not an Islamic extremist herself and because there is no evidence that she heard Mateen 

discuss these topics, Mr. Braniff’s testimony about these topics is irrelevant to the issue of Sal-

man’s knowledge of Mateen’s plans or to her intent. Thus, the Court should exclude or limit Mr. 

Braniff’s testimony on the topics. See Umana-Fowler, 49 F. Supp. 3d at 1121 (“[E]xpert testimony 

must be both reliable and relevant.”) (emphasis added). 

B. Any testimony that could be relevant to Salman’s aiding and abetting Mateen’s 

alleged material support of ISIS is substantially more unfairly prejudicial than 

probative. 

 

Under Rule 403, this Court “may exclude relevant evidence if its probative value is sub-

stantially outweighed by a danger of one or more of the following: unfair prejudice, confusing the 

issues, misleading the jury, undue delay, wasting time, or needlessly presenting cumulative evi-

dence.” FED. R. EVID. 403. The Advisory Committee Note to Rule 403 explains that “‘[u]nfair 

prejudice’ within [this] context means an undue tendency to suggest decision on an improper basis, 

commonly, though not necessarily, an emotional one.’” To determine whether the prejudicial ef-

fect of evidence substantially outweighs its probative value, courts conduct a balancing test, weigh-

ing the probative value of the evidence against the dangers listed in Rule 403. Old Chief v. United 

States, 519 U.S. 172, 182 (1997).  The Fifth Circuit of Appeals has explained in McRae:  

Relevant evidence is inherently prejudicial; but it is only unfair prej-

udice, substantially outweighing probative value, which permits ex-

clusion of relevant matter under Rule 403. Unless trials are to be 

conducted on scenarios, on unreal facts tailored and sanitized for the 

occasion, the application of Rule 403 must be cautious and sparing. 

Its major function is limited to excluding matter of scant or cumula-

tive probative force, dragged in by the heels for the sake of its prej-

udicial effect. As to such, Rule 403 is meant to relax the iron rule of 

relevance, to permit the trial judge to preserve the fairness of the 

proceedings by exclusion despite its relevance. It is not designed to 
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permit the court to “even out” the weight of the evidence, to mitigate 

a crime, or to make a contest where there is little or none.  

 

United States v. McRae, 593 F.2d 700, 707 (5th Cir. 1979). This explanation has been cited favor-

ably by the Eleventh Circuit Court of Appeals. United States v. Meester, 762 F.2d 867, 875 (11th 

Cir. 1985) (citing McRae, 593 F.2d at 707). The Eleventh Circuit has also observed that expert 

testimony is especially susceptible to exclusion under Rule 403. Frazier, 387 F.3d at 1263. 

 The probative value of Mr. Braniff’s testimony is limited and the potential for unfair prej-

udice and confusing the issues is substantial, meeting the narrow exception of Meester and Frazier. 

The Government contends Salman stated during FBI questioning that she observed Mateen look-

ing at “jihad” websites and videos; watching ISIS “recruitment videos;” and listening to ISIS music 

while he was working out. The Government also contended Salman stated that Mateen had ex-

pressed anger on the suffering of Muslims in the Middle East and talked about the San Bernardino 

attack. Although these topics are included within the scope of Mr. Braniff’s intended testimony, 

they have little probative value because the average layperson is “capable of understanding” the 

significance of Salman’s alleged observations of Mateen “without the aid of an expert.” Navedo-

Ramirez, 781 F.3d at 568. The jury is more than capable of determining whether Salman would 

have been put on notice of Mateen’s plan by his statements and actions. This is particularly true 

because Salman’s knowledge of ISIS and the San Bernardino attack is derived from media reports, 

and not from any particularized knowledge an individual would have gained through active in-

volvement in an extremist organization.  

Further, Mr. Braniff’s testimony has the potential to confuse the jury. The Eleventh Circuit 

has explained that “expert testimony may be assigned talismanic significance in the eyes of lay 

jurors, and, therefore, the district courts must take care to weigh the value of such evidence against 

its potential to mislead or confuse.” Frazier, 387 F.3d at 1263. To the extent that Mr. Braniff’s 
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testimony informs the jury on terrorist organizations, individuals, and other terrorist attacks to 

explain Mateen’s statements and actions, it will only confuse the jury in this case. The jury will 

have a natural tendency to impute the knowledge they gain during the course of Mr. Braniff’s 

testimony concerning the significance of Mateen statements and actions to Salman. Therefore, 

even to the extent that Mr. Braniff’s testimony is relevant to Salman’s knowledge of Mateen’s 

intent, it should be excluded under Rules 702 and 403.  

Finally, Mr. Braniff’s testimony concerning unrelated terrorists (Anwar al-Awlaki, Ibn 

Taymiyyah and Ibn Qayyim, Nidal Hassan, Tsarnaev Brothers, and Moner Abusalha) and terrorist 

attacks (in Paris, France, on November 13, 2015 and in San Bernardino) is inflammatory and prej-

udicial. See United States v. Al-Moayad, 545 F.3d 139, 166 (2d Cir. 2008) (noting the prejudice to 

defendants from testimony about unrelated terrorist attacks by organizations they are alleged to 

have supported). As in Al-Moayad, none of these terrorists or terrorist attacks relates to Salman. 

In fact, the Government has conceded that Salman herself has no connection to the Islamic State 

and has not exhibited any extremist views. Nonetheless, the Government wants Mr. Braniff to 

testify about written and recorded materials from terrorist leaders with no predicate that Salman 

herself understood who these individuals were or approved of these terrorists attacks.  

In particular, Mr. Braniff’s testimony about the San Bernardino shooting would be espe-

cially misleading and unfairly prejudicial, because the San Bernardino shooting involved a hus-

band and a wife carrying out a terrorist attack together. While the Government contends that Ma-
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teen talked about the San Bernardino attack with Salman present, media widely reported the at-

tack.6 There was a “national conversation” about it.7 Mateen’s talking about the San Bernardino 

attack, by itself, has virtually no probative value regarding Salman’s knowledge of Mateen’s in-

tent, but a jury will have a natural tendency to link the two unrelated attacks and see them as a 

pattern of husband and wife attacks. 

In sum, Mr. Braniff’s testimony is of limited probative value with regards to Salman’s 

knowledge and intent, has the potential to confuse the jury, and is unduly prejudicial to Salman. 

Accordingly, it is inadmissible under Rule 702, 401, 402, and 403 to establish Salman’s knowledge 

or intent to aid and abet Mateen’s material support of terrorism.  

C. Mr. Braniff’s testimony has minimal probative regarding Mateen’s alleged 

material support of ISIS and should be excluded under Rules 702 and 403.  

 

 The Defense anticipates the Government will argue that despite the tenuous connection 

between Salman and Mr. Braniff’s proffered testimony, his testimony is nevertheless relevant to 

establish Mateen’s intent to provide material support to ISIS in his attack on the Pulse Night Club. 

This argument fails in light of other less prejudicial and inflammatory evidence available to prove 

this element. 

Courts consider evidentiary alternatives in conducting the balancing test under Rule 403. 

The Supreme Court has held that “what counts as the Rule 403 ‘probative value’ of an item of 

evidence . . . may be calculated by comparing evidentiary alternatives.” Id. at 184. Under Rule 

403, a person’s media consumption has minimal probative value, unless possessing the media is 

                                                           
6 Louis Jacobson, Donald Trump Wrong that Media is Not Reporting on Terrorism Any More, 

POLITIFACT (Feb. 6, 2017), https://goo.gl/6LG2in (“But recent attacks on U.S. soil—including 

the 2015 attack in San Bernardino, Calif. . . .—have received heavy media attention, often in-

cluding live coverage for hours at a time and continuing coverage for days afterward.”). 
7 Michael Tesauro, My San Bernardino Was Already in Crisis, USA TODAY (Dec. 16, 2015), 

https://goo.gl/Ds9TKs. 
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itself an element of the crime. United States v. Waters, 627 F.3d 345, 354 (9th Cir. 2010). In 

Waters, the defendant was accused of conspiring to burn down a building as a member of a radical 

environmentalist group. Id. at 348-49. The government sought to introduce evidence of anarchist 

literature she had allegedly read. The literature  

espoused anarchist political theory, [and] a number [of the articles] 

advocated violence in no uncertain terms. Many of the articles re-

ferred to deriving a disturbing joyfulness from acts of destruction, 

glorifying actions such as rioting and looting. . . . It suggested that 

anarchists “choos[e] targets that have the most impact,” such as 

“symbolic targets that if destroyed would place a major blow to the 

false reality [of U.S. society].” It concluded: “Think big. Wall 

Street, the stock market, Statue of Liberty, U.S. Capitol, . . . Disney-

land, . . . government agencies . . . . . Realize the difference between 

pulling up an acre of [genetically engineered] crops and destroying 

Monsanto . . . . The difference between spray paint and fire.” 

 

Id. at 355-56.  

Nevertheless, the court observed “that a defendant’s choice of reading material will rarely 

have a particularly significant probative value.” Id. at 355. The court also considered that the gov-

ernment had other, less prejudicial and more probative, ways of proving its theories. Id. at 354. 

The court concluded that, “even if the record demonstrated an adequate analysis by the district 

court we would be inclined to hold that admitting them was an abuse of discretion. Their repugnant 

and self-absorbed embrace of destruction is likely to have swayed jurors’ emotions, leading them 

to convict Waters not because of the facts before them but because she represented a threat to their 

own values.” Id. at 356. 

Mr. Braniff’s testimony is even less probative than the materials at issue in Waters because 

it is essentially expert testimony about a deceased person’s media consumption. Any probative 

value Mr. Braniff’s testimony may have to show Mateen’s intent is diluted by the fact that the 

Government has other, more probative, ways to prove Mateen’s intent to materially support ISIS 
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through his attack on the Pulse Night Club. Specifically, in a Facebook post on the night of the 

attack, Mateen stated, “I pledge my alliance to abu bakral baghdadi” and “taste the Islamic state 

vengeance.”8 During the attack, he again reasserted his material support in a 911 call, stating, “I 

pledge my allegiance to Abu Bakr al-Baghdadi . . . on behalf of the Islamic State.”9 A jury does 

not need expert testimony to understand the meaning of these statements. This evidence is far more 

direct than expert testimony about materials Mateen accessed on his devices.  

Mr. Braniff’s testimony compared to the evidentiary alternative of direct statements imme-

diately before and during the attack, makes clear that Mr. Braniff’s testimony is, at best, ancillary 

to the issue of Mateen’s intent to provide material support to ISIS. When balanced against the 

prejudicial effect of introducing unrelated terrorist attacks to Salman’s trial, Mr. Braniff’s testi-

mony presents the real danger that the jury will convict Salman not on the evidence, but on a 

prophylactic desire to prevent further terror attack by holding someone responsible. In sum, the 

questionable probative value of Mr. Braniff’s testimony is substantially outweighed by “unfair 

prejudice, confusing the issues, [and] misleading the jury,” and it should be precluded.  FED. R. 

EVID. 403.  

D. To the extent Mr. Braniff’s testimony has any probative value, the Defense 

offers to stipulate that Mateen materially supported ISIS. 

 

To eliminate any possible need for Mr. Braniff’s testimony, the defense is willing to stip-

ulate that Mateen’s attack on the Pulse Night Club provided material support to ISIS. The defense’s 

willingness to stipulate vitiates any probative value Mr. Braniff’s testimony might have had.  

                                                           
8 David Smith & Spencer Ackerman, Orlando Gunman Searched for Facebook Reaction during 

Pulse Nightclub Attack, GUARDIAN (June 16, 2016), https://goo.gl/kW58em. 
9 Read: FBI Releases Unredacted Transcript of Omar Mateen 911 Calls, HEAVY (June 20, 

2016), https://goo.gl/rYzT9k. 
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As a general rule, a party is not required to accept a stipulation and can insist on proving 

the fact or element of an offense. United States v. Marroquin-Lopez, 634 F. App’x 758, 764-65 

(11th Cir. 2015) (citing Parr v. United States, 255 F.2d 86, 88 (5th Cir. 1958)). This general rule, 

however, “is qualified by Rule 403 of the Federal Rules of Evidence.” Id. (quoting United States 

v. O’Shea, 724 F.2d 1514, 1516 (11th Cir. 1984)). 

Courts consider defense stipulations in conducting the Rule 403 balancing test. The Su-

preme Court has held that “what counts as the Rule 403 ‘probative value’ of an item of evidence . 

. . may be calculated by comparing evidentiary alternatives.” Old Chief, 519 U.S. at 184. Thus, “a 

party’s concession is pertinent to the court’s discretion to exclude evidence on the point conceded.” 

Id.; see also United States v. O’Shea, 724 F.2d 1514, 1516 (11th Cir. 1984) (“An offer to stipulate 

is one factor that the trial court should consider in making a determination under Rule 403.”). 

While it’s true that the prosecution “needs evidentiary depth to tell a continuous story,” it cannot 

avoid Rule 403 entirely in the face of a defense stipulation. Old Chief, 519 U.S. at 190; see Al-

Moayad, 545 F.3d at 161 (holding that “the already questionable probative value of [testimony 

about Hamas terror attacks] was diluted even further in comparison with its considerable prejudi-

cial effect” when “[t]he defendants offered an adequate evidentiary alternative at trial—to stipulate 

to their knowledge of Hamas’s terrorist activities.”). 

Where the stipulation would deprive the Government of the force and effect of their case, 

courts have been unwilling to force the Government to accept the stipulation. See United States v. 

Grassi, 602 F.2d 1192, 1195 (5th Cir. 1979), vacated on unrelated grounds, 448 U.S. 902 (1980) 

(holding that the district court did not abuse its discretion in allowing pornographic films to be 

shown to the jury, even though the defendant offered to stipulate that the films were obscene, 

because the films were “admittedly the strongest available proof on the obscenity element of the 
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crime.”). This case is not one where the stipulation will deprive the Government of the force and 

effect of the charged crime of aiding and abetting the material support of a terrorist organization. 

The central issue in this case is whether Salman was aware of Mateen’s plan to support ISIS and 

whether, through her actions, intended to materially aid it. By stipulating that Mateen actually 

committed the crime of material support, Salman eliminates a collateral issue that is not seriously 

disputable, while also removing the need for a trial within a trial of Mateen’s guilt and the associ-

ated confusion. And the evidence that is most probative of Mateen’s intent—such as his Facebook 

posts on the night of the attack—is not relevant at all to Salman’s knowledge or intent. Unlike 

Grassi, in which the evidence went to the defendant’s intent, the evidence here goes to the perpe-

trator’s intent but not to the defendant’s intent. 

Instead, the offer to stipulate in this case is analogous to the defense offer to stipulate in 

Al-Moayad. In Al-Moayad, the defendant was charged with providing and attempting to provide 

material support to Al-Qaeda and Hamas. Al-Moayad, 545 F.3d at 158. The government introduced 

testimony at trial about a Tel Aviv bus bombing conducted by Hamas. Id. at 159. “The defendants 

were not charged with planning or carrying out the Tel Aviv bus bombing,” but one of the defend-

ants had mentioned the Tel Aviv bombing during his speech at a wedding. Id. The government 

argued that the evidence was relevant to show the defendants knew that Hamas engaged in terrorist 

attacks and to demonstrate their predisposition to support Hamas. Id. The defendants, though, 

never “denied knowing about Hamas’s involvement in violent acts and they both offered to stipu-

late as to that knowledge, essentially eliminating the government’s burden of proof on that ele-

ment.” Id. In light of this stipulation, “the already questionable probative value of [the] testimony 

was diluted even further in comparison with its considerable prejudicial effect.” Id. at 161. Thus, 

it was error for the court not to exclude this evidence under Rule 403. Id. at 166. 
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Like Al-Moayad, the expert testimony in this case explaining unrelated and factually dis-

similar terrorists and terrorist attacks has questionable probative value and unquestionable, unfair 

prejudicial impact. The Defense’s stipulation dilutes even further the need for Mr. Braniff’s testi-

mony. As such, this Court should preclude Mr. Braniff’s testimony under Rule 403.  

For the reasons set forth above, the Defendant seeks a hearing pursuant to Daubert on the 

admissibility of Mr. Braniff’s testimony and prays that this Court preclude or otherwise limit the 

testimony of Mr. Braniff.  

       /s/ Charles D. Swift 
         Charles D. Swift, Pro Hac Attorney for Noor Salman 

         Constitutional Law Center for Muslims in America 

         833 E. Arapaho Rd., Suite 102 

         Richardson, TX 75074 

         cswift@clcma.org 

         (972) 914-2507 
 

/s/ Linda Moreno 
Linda Moreno, Esq.  

Linda Moreno P.A. 

P.O. Box 10985 

Tampa, Florida 33679 

Phone: (813) 247-4500 

Fax: (855) 725-7454 

lindamoreno.esquire@gmail.com 

(s) Fritz J. Scheller           

FRITZ J. SCHELLER                    

Florida Bar Number 183113          

Fritz Scheller, P.L.         

200 East Robinson St., Suite 1150         

Orlando, Florida 32801         

Telephone: 407-792-1285         

Facsimile:  407-513-4146    

Email: fscheller@flusalaw.com           
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CERTIFICATE OF SERVICE 

On October 3, 2017, I electronically filed the forgoing with the clerk of the court by us-

ing the CM/ECF system, which will send a notice of electronic filing to all attorneys of record. 

/s/ Charles D. Swift 
Charles D. Swift, Pro Hac Attorney for Noor Salman 

Constitutional Law Center for Muslims in America 

833 E. Arapaho Rd., Suite 102 

Richardson, TX 75074 

cswift@clcma.org 

(972) 914-2507 

 

/s/ Linda Moreno 
Linda Moreno, Esq.  

Linda Moreno P.A. 

P.O. Box 10985 

Tampa, Florida 33679 

Phone: (813) 247-4500 

Fax: (855) 725-7454 

lindamoreno.esquire@gmail.com 

(s) Fritz J. Scheller           

FRITZ J. SCHELLER                    

Florida Bar Number 183113          

Fritz Scheller, P.L.         

200 East Robinson St., Suite 1150         

Orlando, Florida 32801         

Telephone: 407-792-1285         

Facsimile:  407-513-4146    

Email: fscheller@flusalaw.com           
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